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Introduction 

After almost 25 years of trying to use various methods to try to convince the Japanese government                 

to stop whaling in the Antarctic Ocean, on May 30, 2010, Australia instituted proceedings for a case in                  

the International Court of Justice (ICJ) against Japan. In the Application Instituting Proceedings             

submitted to the ICJ, the government of Australia accused the government of Japan of breaching the                

obligations of the 1946 International Convention for the Regulation of Whaling (ICRW), which urged              

member states to preserve marine life. Furthermore, Australia cited that Japan is obligated to perform               

obligations in good faith, under Article 26 of the Vienna Convention on the Law of Treaties and with                  

customary international law. In response, the Japanese government argued that the ICJ lacks jurisdiction              

to the case because of Australia’s Reservations in its Declaration recognizing the compulsory jurisdiction              

of the Court and Japan’s Japanese Whaling Research Programs under Special Permit in the Antarctic II                

(JARPA II) is fully compliant with the ICRW. Hence, from their arguments, it is up to the Court to consider                    

the jurisdiction of the Court as well as the alleged violations to the ICRW for its decision. 

Definition of Key Terms 

Jurisdiction  

One of the most often used definitions is one by Mr. Justice Baldwin in State of Rhode Island v. 

State of Massachusetts: "Jurisdiction is the power to hear and determine the subject-matter in 

controversy between parties to a suit, to adjudicate or exercise any judicial power over them; the 

question is, whether on a case before a court, their action is judicial or extrajudicial; without the authority 

of law, to render a judgment or decree upon the rights of the litigant parties. If the law confers the power 

to render judgment or decree, then the court has jurisdiction; what shall be adjudged or decreed between 

the parties, and with which is the right of the case, is judicial action by hearing and determining it." 

Special Permit  

Merriam Webster defines the term as “an authorization from an appropriate government body for 
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a use of property that is a special exception.” In the case of this ICJ case, it can also be defined as an 

authorization by the IWC or a nation to implement a certain act, in this case, allowing certain people to 

have large scale whaling.  
Scientific Whaling 

Often also known as special permit whaling, the phrase is defined in Article VIII of the ICRW as 

“to kill, take, and treat whales for purposes of scientific research subject to such restrictions as to number 

and subject to such other conditions as the Contracting Government thinks fit, and the killing, taking, and 

treating of whales in accordance with the provisions of this Article shall be exempt from the operation of 

this Convention.” 

Moratorium 

A moratorium is defined as a suspension of a certain activity, according to Merriam Webster 

Dictionary. Moratoriums can be either for a long period of time or for temporary. For example, the 

temporary moratorium on commercial whaling in 1982, in order to reduce the whaling industry globally as 

the numbers of whales decreased. 

International Obligations 

Obligations are actions that countries are legally or morally bound to do, and international 

obligations are often seen in international treaties and agreements. Although sometimes nations do not 

legally have to follow certain agreements, they sometimes feel that they morally have to follow it.  

History 

The International Convention on the Regulation of Whaling (ICRW) 

The International Convention on the Regulation of Whaling (ICRW) was drafted and signed in 1945               

provided the legal framework for the International Whaling Commission in the conservation of whales              

and the management of whaling. As of 2020, the convention has been signed by 89 member states of                  

the UN including both Australia and Japan. However, Japan pulled out of the convention in January                

2019, five years after Australia took her into the International Court of Justice. For the sake of the case,                   

please consider that both Japan and Australia are still parties to the convention. 

 

The preambulatory clauses of ICRW state that the convention’s purpose is to provide for the proper                

conservation of whale stocks and make possible the proper development of the whaling industry. The               

Convention consists of one of the most important sections in protecting whale life which is its                

legally-binding “Schedule” as it writes out the specific measures that the International Whaling             

Commission collectively decides are necessary in order to regulate whaling and conserve whale stocks.              
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Some of the measures from the “Schedule” include catch limits by species and area, designating specific                

areas as whale sanctuaries, protection of calves and females accompanied by calves, and restrictions on               

hunting methods. This may also be amended and updated by the International Whaling Commission              

from meeting to meeting in order to follow the new information from the Scientific Committee and                

variations in the requirements of aboriginal subsistence whalers. 

 

The Japanese Whale Research Program Under Special Permit in the Antarctic (JARPA) 

In 1982, the International Whaling Commission placed a temporary moratorium on commercial whaling             

from 1986 on the basis that scientific evidence concerning whale stocks was inconclusive.  

 

JARPA, the Japanese Whale Research Program Under Special Permit in the Antarctic, was launched in               

1987 which aimed to resolve the lack of scientific evidence concerning Antarctic minke whales and               

promoted adherence to the provisions for reconsidering the moratorium placed by the IWC. JARPA has               

four main objectives: 1. the estimation of biological parameters to improve the stock management of the                

Antarctic minke whale. 2. the elucidation of the role of whales in the Antarctic marine ecosystem. 3. the                  

elucidation of the effect of environmental changes on cetaceans. 4. the elucidation of the stock structure                

of the Antarctic minke whales to improve stock management. 

 

While Japan has claimed that JARPA has been aimed for scientific research, Australia contested the               

claims claiming that JARPA is not for scientific research purposes. Australia claimed that “the business               

model of “scientific” whaling established by Japan relies on the production and sale of whale meat to                 

fund continued whaling operations.” From this, Australia firmly claimed that Japan has violated the              

convention and has to be stopped 

 

Key Issues 

Jurisdiction 

In order for a case to be considered by the ICJ, it must be proven that the Court has jurisdiction to try this 

case. According to Australia, the ICJ has jurisdiction over the present dispute in accordance with the 

provisions of Article 36, paragraph 2 which states that: 

“The states parties to the present Statute may at any time declare that they recognize as                

compulsory ipso facto and without special agreement, in relation to any other State accepting the               

same obligation, the jurisdiction of the Court in all legal disputes concerning:  

a. the interpretation of a treaty;  

b. any question of international law;  
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c. the existence of any fact which, if established, would constitute a breach of an international               

obligation;  

d. the nature or extent of the reparation to be made for the breach of an international obligation.” 

 

According to Australia, since both Japan and Australia have made declaration of acceptance to the ICJ                

Statute dated 22 March 2002 and 9 July 2007, respectively, the Court should have the necessary                

jurisdiction to try the case. 

 

However, according to Japan, the Court lacks jurisdiction to examine Australia’s Application on Whaling              

in the Antarctic (Australia v. Japan: New Zealand intervening). As such, Japan made three main               

arguments against Australia’s jurisdiction claims. 

 

The Limits of the Subject-Matter of the Dispute  

First, while Japan and Australia have both “deposited Optional Clause Declarations recognizing            

the jurisdiction of the Court as compulsory,” both countries had made different reservations which              

excludes the Court’s jurisdiction in certain disputes. In this case, one of the Australian              

reservations prevents the Court from exercising jurisdiction over the case which is related to              

Australia’s claim of “Japan’s failure to comply with its obligations under the ICRW”  

 

Australia’s Reservation Concerning Disputes Relating to the Exploitation of its Claimed           

EEZ  

Specifically, the reservation that Japan referred to was Australia’s reservation for disputes            

“arising out of, concerning, or relating to the exploitation of any disputed area of or adjacent to                 

any such maritime zone pending its delimitation.” This argument is rested upon that the              

characterization of the current dispute is one that’s related to exploitation of a maritime area               

claimed by Australia. 

 

Australia has since rejected this construction of the dispute, arguing that the previous reservation              

only applied to “exploitation of resources covered by a potential delimitation arrangement and not              

any exploitation unrelated to that delimitation situation that happens to occur in the relevant              

geographic area”. Hence, since Australia had no delimination conflicts with Japan, the case at              

hand cannot be characterized as one that would fit the reservation. 

 

Basis of New Zealand’s Intervention 

The basis of New Zealand’s intervention in the proceedings of the case is based on Article 63 of the                   

Statute of the ICJ. Article 63 reads that “[w]henever the construction of a convention to which states                 
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other than those concerned in the case are parties is in question”, such states have “the right to                  

intervene in the proceedings”. This provision of the statute of the Court permits a State party to a treaty                   

to put its interpretation of that treaty before the Court without becoming a full party to the dispute. 

 

Before this case, Article had rarely been invoked before the Court and never previously with complete                

success. New Zealand’s intervention, thus, is a rare sight at the ICJ. In New Zealand’s Declaration of                 

Intervention, it emphasized that Article 63 conferred a right of intervention, subject only to the procedural                

requirements set out in the Court’s Rules. 

 

Under the terms of art 63, New Zealand’s intervention was restricted to addressing the “construction of”                

the Whaling Convention. Hence, judges of this case should only put weight towards New Zealand’s               

arguments on the interpretations of the Statute instead of other additional arguments made by the state. 

 

Major Parties Involved and Their Views 

Australia  

Australia filled the case against Japan accusing them of misusing and whaling commercially under 

JARPA II. As the applicants of the case, Australia stated that the court has jurisdiction over this case 

because of Article 36 paragraph 2 of the Statute of the Court which states that “parties to the present 

Statute may at any time declare that they recognize as compulsory ipso facto and without special 

agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all 

legal disputes concerning, an interpretation of a treaty, and any question of international law.”  

In its proceedings, Australia cited that Japan had been for many years been misusing JARPA and 

JARPA II by issuing special permits allowing large scale scientific whaling even after the implementation 

of the temporary moratorium on commercial whaling in 1982. Furthermore, the country says that despite 

the IWC passing resolution 2005-1, which urged the Japanese government to revise or withdraw the 

JARPA II proposal, and the passing of resolution 2007-1, which called upon Japan to suspend its use of 

lethal aspects of JARPA II, Japan still continued its plan and implemented the plan with lethal whaling, 

even when it was not needed. Furthermore, Australia accused the Japanese government’s conduct of 

the program was in breach of obligations under international law, and that it warned Japan about its 

breachings, however, the Japanese did not adhere to the requests. The Australian government also 

claimed that the Government of Japan was clearly committed to maintaining its whaling industry, and did 

not want to prepare itself for the requirements set by the IWC in the temporary moratorium. In addition, it 

also claimed that Japan was using “scientific whaling” to continue its large whaling industry. Australia 

also brought up the Vienna Convention on the Law of Treaties, citing that it also requires member states 
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to perform obligations under the ICRW in good faith, and questions if the Japanese government’s action 

of distributing permits for large scale whaling as operating in good faith. In Australia’s memorial, the 

nation also stated that the transition from JARPA to JARPA II was too hastily implemented and that even 

though JARPA did not conclude with any useful results, the Japanese government still continued its plan 

with JARPA II.  

Japan 

As the respondents of this case, Japan firstly stated that the court has no jurisdiction over this case 

because of the reservation in Australia’s Declaration recognizing the compulsory jurisdiction of the Court. 

The Japanese government argued that the dispute started because of the different interpretations of the 

objective and purpose of Article VII of the ICRW, and that the arguments brought up be the Australian 

government were using the Australian way to interpret the actions. 

In JARPA II proposal 5, Japan claimed that JARPA II would inform the development of “a new and 

improved management system for whales.” Japan also added that JARPA was designed and 

implemented after the adoption of the temporary Commercial Whaling Moratorium in 1982 in order to 

provide the scientific data necessary for the IWC utilize for their work and to address the research needs 

that the IWC needs. The Japanese also stated that both JARPA and JARPA II have gathered valuable 

data and that it has given it to the Scientific Committee of the IWC. Furthermore, the nation added that 

under Article VIII of the ICRW, it has the right to kill, take, and treat whales for scientific research, and 

that the country had JARPA and JARPA II reviewed by the IWC, so by issuing special permits for large 

scale scientific whaling, it was not violating any international obligations set by the Vienna Convention 

and any agreements set by the ICRW.  

New Zealand 

New Zealand intervened in this case between Australia and Japan by using the not often used Article 63 

of the Statute of the Court. The article states that “whenever the construction of a convention to which 

states other than those concerned in the case are parties is in question...every state so notified has the 

right to intervene in the proceedings.” New Zealand argued that Article VII of the ICRW is a”n integral 

part of the Convention” and therefore could be interpreted “ in light of the object and purpose of the 

Convention and taking into account other provisions of the Convention including the Schedule.” 

 

Timeline of Relevant Resolutions, Treaties, and Events 

Date Description of Event 
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2 December 1946 

The ICRW was held at Washington D.C. and the outcome of the conference 
was that international regulation on whaling was formed. The convention also 
established the IWC, whose purpose is to conserve and manage international 
whaling. 

23 May 1969 
The signing of the Vienna Convention on the Law of Treaties, which 
establishes an international framework and guideline for agreements and 
treaties.  

3 March 1973 
The Convention on International Trade in Endangered Species of Wild Fauna 
and Flore (CITES) was signed. Its purpose is to protect wild animals and plants 
from becoming endangered or threatened and put into force on 1 July 1975. 

23 July 1982 

The IWC voted on the implementation of the temporary moratorium on 
commercial whaling, and with 25 votes for and 7 votes against, the moratorium 
was implemented. The move was opposed by many nations and filed formal 
objections, including Japan, however it withdrew is object and accepted the 
moratorium.  

7 April 2005 The IWC passed resolution 2005-1 on JARPA II, which strongly urged Japan to 
revise or withdraw the JARPA II proposal. 

November 2005 
The termination of the JARPA and the second phase of the Japanese Whaling 
Research Programs under Special Permit in the Antarctic was launched. The 
program started from late 2005 to early 2006. 

6 April 2007 

The IWC passed resolution 2007-1 on the issues if JARPA II. In the resolution, 
it called upon the Japanese government to “suspend indefinitely” its use of 
lethal measures in order to obtain the whales for scientific research. It also 
states that the commission is convinced that JARPA II’s goals do not address 
the issues that the commission wants solved. 

31 May 2010 
Australia instituted proceedings for the ICJ against Japan, citing that Japan 
was misusing the JARPA II. 

6 February 2013 New Zealand declared intervention to the case, citing that Article 63, paragraph 
2 from the Statute of the Court, which allows it to intervene in the case. 

 

Relevant UN Treaties and Events  

● International Convention for the Regulation of Whaling, 2 December 1946 

● Vienna Convention on the Law of Treaties, 23 May 1969 

● Convention on International Trade in Endangered Species of Wild Fauna and Flora, 3 

March 1973 

● Convention on Biological Diversity, 5 June 1992 

Possible Outcomes of the Case 

*The following two outcomes of the case are only two possibilities of the many outcomes that 
may arise. 
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❏ The Court finds Japan guilty of breaching the obligations set by the 1946 ICRW and 
recognizes Australia’s complaint about Japan starting a large-scale whaling program 
under JARPA II. 
❏ The Court finds that Japan misused Article XIII of the ICRW, and that by using the Second 

phase of JARPA to maintain its whaling industry. Furthermore, the court believes that the 

interpretation of Article VIII that Australia uses is correct and agrees with the fact that 

Japan’s JARPA and JARPA II have produced no reliable or new data or information for 

the IWC. The Court agrees with Australia and many nations that JARPA II should cease 

its efforts and calls for the end of JARPA II.  

❏ The Court decides to reject the requests of Australia and believes that the case lacks the 
jurisdiction of the ICJ 
❏ The Court finds that Australia’s arguments are flawed and clearly biased towards the 

Australian government, and the . Furthermore, the court believes that the ICJ does not 

have jurisdiction over this case and believes that the parties should solve the problem 

internally. The Court will continue to allow JARPA II to continue its mission and research 

in the Southern Ocean.  
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Appendix or Appendices 

I. Useful resource on the successful nationalization of Botswana: 
http://www.unrisd.org/80256B3C005BCCF9/%28httpAuxPages%29/4365C57157F8EF16C12
57AEF00525641/$file/Botswana%20Maipose%20web.pdf 

II. Nationalization vs. Privatization on South Africa: 
http://www.saimm.co.za/Conferences/Pt2010/373-378_Forrest.pdf 
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